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201 N. Central Avenue
22 Floor
Phoenix, AZ 85004-0608

| R C Direct Dial: 602-774-3506
ESSE R. CALLAHAN Office: 602-252-1900

ATTORNEY AT LAW Facsimile: 602-252-1114

jcallahan@maypotenza.com
Www.maypotenza.com

HMAY

April 1, 2019

VIA EMAIL TRANSMISSION AND HAND-DELIVERY
Russlyn Wells

Steve Shields

Carolyn Laurie

City of Tucson

Planning & Development Services
Department

201 N. Stone Avenue

Tucson, Arizona 85701

Russlvn. Wells@rucgonaz.gov
Steve.Shields@tucsonaz.gov
Carolvn.laurie@iucsonaz.gov

RE:  Application of Zoning Certification Determination for
1525 N. Park Avenue
Parcel ID No. 123-150-70A & 123-15-0720 (the “Property”)
CHAA: 108 Zoning: C-2 Activity #: T17SA0033 and
T18SA00085

Dear Ms. Wells:

Thank you for your letter dated March 26, 2019. Please consider this
letter a written application for a zoning determination (the “Request”) relating
to the Property pursuant to section 1.5.1 of the Unified Development Code (the
“UDC”). I have enclosed a check for the required fee amount of $236.50.

In support of this application, please find enclosed as Exhibit 1 letters
and related attachments clearly demonstrating that locating a medical
marijuana dispensary at the Property violates Ordinances 10850, 11199,
11346, and 11612. The letters and attachments also contain the information
required by section 1.5.1.B.1 of the UDC for this application. In addition, please
note that we verified with COPE Community Services, Inc. that they are, in
fact, a state-licensed substance abuse facility providing overnight treatment to
patients.
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For ease of review, here is the following information pursuant to section
1.5.1.B.1 of the UDC:

Name and Address of Party Requesting Determination:

Rashad J. Stocker
1336 N. 2nd Ave,
Tucson, Arizona 85705

UDC Section Requiring Clarification, or Substantive Policy Statement
Requiring Determination or Clarification:

e Ordinance Nos. 10850 (Land Use Code sections 2.5.4 and 2.5.5), 11199
(UDC section 4.9.9), 11346 (UDC section 4.9.9), and 11612 (UDC section
4.9.9). Please also see Exhibit 1 enclosed herein.

Whether Issues Are Currently in Consideration by the City with a
Pending Application:

e Upon information and belief, an application for a dispensary location at
the Property was submitted on or about March 26, 2019. See Application
No. T19SA00122.

Parties of Record:

e Notice of this Request will also be provided contemporaneously to Total
Accountability Patient Care, Inc. and Franti III Holdings, LLC.

Please note that as stated in the City of Tucson Fact Sheet regarding
medical marijuana dispensaries, it is the burden of the applicant proposing
to use a location for a medical marijuana dispensary to demonstrate that the
proposed location complies with controlling Ordinances. It is not the burden of
the Planning & Development Services Department, or my client, to do so.

The request is respectfully made that upon consideration of this letter
and its enclosures the Zoning Administrator makes a determination that a
medical marijuana dispensary may not be located at the Property.

Please note that this correspondence is made with an express
reservation of rights, and no statement made herein shall constitute or be
construed as a waiver or admission of any legal or equitable claim or defense
otherwise held by Rashad J. Stocker.
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I would be happy to meet with you at your convenience to discuss this

application. If you have any questions, please do not hesitate contact me.
Thank you for your consideration.

Sincerely,

MAY, POTENZA, BARAN & GILLESPIE, P.C.

4

Jesse R. fallahan, Esq.

JRC/el

cc:

Piroschka Glinsky, City Attorney’s Office,
Piroschka.Glinskv@tucsonaz.gov

Mike Rankin, City Attorney’s Office,
mike.rankin@tucsonaz.gov
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Mazrch 22, 2019

VIA EMAIL TRANSMISSION AND HAND-DELIVERY
Steve Shields

Carolyn Laurie

City of Tucson

Planning & Development Services

201 N. Stone Avenue

Tucson, Arizona 85701

Steve.Shields@tucsonaz.gov
Carolyn.Jawrie@tucsonaz. gov

RE: Medical Marjjuana Authorization Letter
1525 N. Park Avenue
Parcel ID No. 123-150-70A & 123-15-0720 (the “Property”)
CHAA: 108 Zoning: C-2 Activity #: T17SA0033 and
T18SA00085

Dear Mr. Shields:

The Planning and Development Services Department (“PDSD”)
previously found the above-referenced site to be in compliance with Ordinance
Nos. 10850, 11199, and 11346 and issued a letter on March 9, 2018, granting
Total Accountability Patient Care, Inc. (the “Applicant”) permission to
construct a medical marijuana dispensary (the “Authorization Letter”). Such
permission expired one year from its issuance, and PDSD must again review
and decide whether to authorize the approval. This letter is to advise you that
locating a medical marijuana dispensary on the Property violates Ordinance
Nos. 10850, 11199, 11346, and 11612, and should authorization be again
unlawfully granted by PDSD, the lawsuit enclosed as Exhibit A shall be filed.

Pursuant to Ordinance Nos. 10850, 11199, 11346, and 11612, medical
marijuana dispensaries must be 1000 feet from a “church” and 2000 feet “from
a licensed residential substance abuse diagnostic and treatment facility” and
“drug or alcohol rehabilitation facility”. The City was on notice that The
Drikung Dzogchen Center of Arizona, a Buddhist “church” is located within
1000 feet of the proposed dispensary location, and within 2000 feet of a drug
or alcohol rehabilitation facility operated by COPE Community Services, Inc.
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See letters dated February 23, 2018, and March 12, 2018, enclosed herein as
Exhibits B and C.

According to the City of Tucson Fact Sheet concerning medical
marijuana dispensaries, “[iJt is the responsibility of the applicant to research
the uses on the surrounding properties and accurately identify the distances
and separations as required. Failure to accurately document surrounding uses
may result in the revocation of any zoning compliance. The applicant shall
provide information explaining what methods were used to identify the
swrounding uses and distances.”

The Applicant had the responsibility, but clearly failed, to accurately
identify the separations required by law. Should the Applicant seek
reauthorization, the City is on clear notice of the deficiencies with the
Property’s proposed use as a medical marijuana dispensary. To issue
authorization and permission to construct a medical marijuana dispensary on
the Property would clearly be contrary to law, and thus arbitrary, capricious,
and an abuse of discretion. In that instance, we would have no choice but to
proceed with filing the complaint enclosed herein.

Accordingly, I respectfully ask you to consider the foregoing points and
decline to approve any further application for authorization to construct a
medical marijuana dispensary on the Property. IfI do not receive confirmation
from you that the City has or will decline to approve such application by March
30, 2019, we will proceed with filing the enclosed complaint. If you have any
questions, please contact me.

Please note that this correspondence is made with an express
reservation of rights, and no statement made herein shall constitute or be
construed as a waiver or admission of any legal or equitable claim or defense
otherwise held by Rashad J. Stocker.

Sincerely,

MAY, POTENZA, BARAN & GILLESPIE, P.C.

V4
4‘/\/—‘
Jesse R. Callahan, Esq.

JRClel
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ce-

Piroshchka Glinskey, City Attorney’s Office,
Piroshchka.Glinskey@tucsonaz.gov

Mike Rankin, City Attorney’s Office,
mike.rankin@tucsonaz.gov
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Jesse R. Callahan (025393)

Grant L. Cartwright (030780)

MAY, POTENZA, BARAN & GILLESPIE, P.C.
201 North Central Avenue, 2274 Floor

Phoenix, AZ 85004-0608

Telephone: (602) 252-1900

Facsimile: (602) 252-1114

Email: jcallahan@maypotenza.com

Email: geartwright@maypotenza.com
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PIMA

RASHAD J. STOCKER, an individual,
Case No.
Plaintiff,
V.
VERIFIED COMPLAINT FOR
CITY OF TUCSON, an Arizona SPECIAL ACTION AND
municipal corporation; CITY OF DECLARATORY RELIEF
TUCSON PLANNING AND
DEVELOPMENT SERVICES
DEPARTMENT, an official body of the
City of Tucson,
Defendants.

For its Complaint for Special Action and Declaratory Relief against

Defendants, Plaintiff alleges:

1. Rashad J. Stocker (“Rashad”) is an individual who lives at 1336 N. 2nd

Ave., Tucson, Arizona 85705.

2. Defendant City of Tucson is an Arizona municipal corporation located in

Pima County, Arizona.

3. Defendant City of Tucson Planning and Development Services
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Department (the “PDSD”) is an official body designated by Defendant City of Tucson
to process applications for medical marijuana dispensary locations.

4. Total Accountability Patient Care, Inc. (“Total Accountability”) is an
Arizona limited liability company doing business in Pima County, Arizona.

5. Total Accountability operates a medical marijuana dispensary located at
226 E. 4th Street, Benson, Arizona with offices at 1718 E. Speedway #146, Tucson,
Arizona, 85719, and is currently actively building a medical marijuana dispensary
at the Property in violation of the City of Tucson Ordinance No. 10850 (“Ordinance
10850”), Ordinance No. 11199 (“Ordinance 11199”), Ordinance No. 11346
(“Ordinance 11346”), and Ordinance No. 11612 (“Ordinance 11612").

6. Franti III Holdings, LLC (“Franti’) is an Arizona limited liability
company doing business in Pima County, Arizona.

7. Franti owns or hold the beneficial ownership of the Property.

8. Jurisdiction and venue are proper in this Court.

FACTS COMMON TO ALL COUNTS

9. This complaint relates to the construction of a medical marijuana
dispensary on real estate located at 1525 N. Park Avenue in Tucson, Arizona (the
“Property”).

10. On February 23, 2018, Total Accountability submitted its Planning and
Development Services Department Zoning Compliance Application (the “2018
“Application”).

11. A true and correct copy of the 2018 Application is attached hereto as
Exhibit A.

12. On March 9, 2018, the PDSD sent Total Accountability a Medical
Marijuana Authorization Letter (the “2018 Authorization Letter”) granting Total
Accountability permission to obtain city permits to construct a medical marijuana
dispensary location at the Property.

13. A true and correct copy of the Authorization Letter is attached hereto as

2
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Exhibit B.

14. On 2019, Total Accountability submitted another Planning and
Development Services Department Zoning Compliance Application (the “2019
Application,” and together with the 2018 Application, the “Applications”)

15. A true and correct copy of the 2019 Application is attached hereto as
Exhibit C.

16. On 2019, the PDSD sent Total Accountability a Medical
Marijuana Authorization Letter (the “2019 Authorization Letter,” and together with
the 2018 Authorization Letter, the “Letters”) granting Total Accountability
permission to obtain city permits to construct a medical marijuana dispensary
location at the Property.

17. A true and correct copy of the 2019 Authorization Letter is attached
hereto as Exhibit D.

18. Rashad is aggrieved by the decision of the PDSD in approving the
Property to be used for a medical marijuana dispensary because the Applications are
in violation of the Ordinances 10850, 11199, 11346, and 11612. As such, Rashad has
standing to assert the claims set forth in this statutory special action and application
for stay.

1. The PDSD acted in an arbitrary and capricious manner and abused
its discretion by granting the Applicatior,l’sz and must revoke the
authorization letters, because a “Church” is located within 1000
gel%tlg.f the property, violating ordinances 10850, 11199, 11346, and

19. The City of Tucson Fact Sheet concerning medical marijuana
dispensaries states, “[i]t is the responsibility of the applicant to research the uses on
the surrounding properties and accurately identify the distances and separations as
required. Failure to accurately document surrounding uses may result in the
revocation of any zoning compliance. The applicant shall provide information

explaining what methods were used to identify the surrounding uses and distances.”
3




© 00 3 & T Bk~ W N

D DN N DM N N N DN N O e 1 H 1
0 < & U W N = O O 0039 0 WD R O

See Fact Sheet attached hereto as Exhibit E.

20. The medical marijuana applicant bears the responsibility to provide the
PDSD with accurate information on the surrounding properties to comply with
Ordinance Nos. 10850, 11199, 11346, and 11612. Id.

21. Ordinance 10850 prohibits a medical marijuana dispensary to be within
1000 feet from a “Church.” Ordinance 10850 at p. 10.

22. Ordinance 10850 defines “Church” to mean “a building which is erected
or converted for use as a church, where services are regularly convened which is used
primarily for religious worship and schooling and which a reasonable person would
conclude is a church by reason of design, signs or other architectural features.”
Ordinance 10850 at p. 11.

23. Ordinance 11199 similarly requires a medical marijuana dispensary to
be 1000 feet from a “Church,” and defines “Church” the same way as Ordinance
10850. Ordinance 11199 at p. 4.

24. Ordinance 11346 similarly requires a medical marijuana dispensary to
be 1000 feet from a “Church,” and defines “Church” the same way as Ordinance
10850. Ordinance 11346 at p. 4.

25. Ordinance 11612 similarly requires a medical marijuana dispensary to
be 1000 feet from a “Church,” and defines “Church” to mean “a building that is
erected or converted for use as a church, temple, synagogue or mosque, where
services are regularly convened that is used primarily for religious worship and
schooling and that a reasonable person would conclude is a church by reason of
design, signs, or other architectural features.” Ordinance 11612 at p. 3.

26. The Drikung Dzogchen Center of Arizona is located at 1038 E. Lester St.,
Tucson, Arizona 85719 (the “Center”).

27. As seen in Google Maps, the Center is within 1000 feet of the Property.
See Google Maps Screenshot attached hereto as Exhibit F.

28. Upon information and belief, since 2014 the Center has regularly

4
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convened religious worship services and schooling at its location, as confirmed on
social media pages. See Pamphlet from Center attached hereto as Exhibit G.

29. The Center is used primarily for religious worship; individuals practicing
Buddhism convene there regularly for religious worship. See screenshots of websites
on the Center attached hereto as Exhibit H.

| 30. A reasonable person under the definition of “Church” in Ordinances
10850, 11199, 11346, and 11612 would conclude the Center is a “Church” based on
its architecture, symbols, designs, and other religious indicia of a “Church.” See
photos of the Center attached hereto as Exhibit I.

31. Relying on Google Maps, the Applications include First Christian School
and Siloam Freewill Church, as the only qualifying “Churches” nearby, incorrectly
omitting the Center. See Google Maps Screenshot attached hereto as Exhibit J .

32. PDSD enforces the requirements to maintain a 1000-foot setback from
“Churches” when they are Judeo-Christian. See Medical Marijuana Authorization
Letter to ALFA Delta Foundation attached hereto as Exhibit K (noting Jewish
temple and Christian parish may not be within 1000 feet of planned dispensary).

33. Ordinances 10850, 11199, 11346, and 11612 make no distinction
between Judeo-Christian churches and Buddhist places of worship.

34. Because the Property is within 1000 feet of a “Church,” it cannot be the
location for a medical marijuana dispensary under Ordinances 10850, 11199, 11346,
and 11612,

35. Accordingly, PDSD was required to deny the Application, and must
revoke the Authorization Letters immediately.

36. PDSD'’s refusal to deny the Applications was arbitrary, capricious, and
an abuse of discretion.

II. The PDSD acted in an arbitrary and capricious manner and abused
its discretion by granting the Applications, and must revoke the
authorization letters, because a “Residential Substance Abuse
Diagnostic and Treatment Facility or Other Licensed Drug or

Rehabilitation Facility” is located within 2000 feet, violating
ordinances 10850, 11199, 11346, and 11612.

5
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37. Ordinance 10850 requires that a “medical marijuana dispensary shall be
setback . . . a minimum 2000 feet from a licensed residential abuse diagnostic and
treatment facility or other licensed drug or alcohol rehabilitation facility.” Ordinance
10850 at p. 10.

38. Ordinance 11199 similarly requires a medical marijuana dispensary to
be 2000 feet from a “residential abuse and treatment facility or other licensed drug
or alcohol rehabilitation facility.” Ordinance 11199 at p. 4.

39. Ordinance 11346 similarly requires a medical marijuana dispensary to
be 2000 feet from a “residential abuse and treatment facility or other licensed drug
or alcohol rehabilitation facility.” Ordinance 11346 at p. 4.

40. Ordinance 11612 similarly requires a medical marijuana dispensary to
be 2000 feet from a “residential abuse and treatment facility or other licensed drug
or alcohol rehabilitation facility.” Ordinance 11612 at p. 3. Such facilities under the
Ordinances are hereinafter referred to as “Treatment Facilities.”

41. COPE Community Services, Inc. (‘COPE”) operates a Treatment Facility
located at 535 E. Drachman, Tucson, Arizona 85705, which location is approximately
1,675 feet from the Property. See Google Maps attached hereto as Exhibit L.

42.  Upon information and belief, COPE offers residential substance abuse
treatment where patients have the ability to stay overnight at the Treatment
Facility. ‘

43. The Applications state that the closest Treatment Facility is located over
3500 feet away. See Exhibit A.

44. But, that representation is clearly false, as a simple search with the
Arizona Department of Health Services (“AZDHS”) confirms that COPE operates a
Treatment Facility at 535 E. Drachman, Tucson, AZ 85705.

45. COPE’s license states that it offers behavioral health services including
providing “services for persons who are at risk of having psychiatric disorders,
harmful involvement with alcohol or other drugs, or other addictions or who have

6
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behavioral health needs.” See COPE License attached hereto as Exhibit J
(emphasis supplied).

46. COPE’s website sets forth that “COPE provides residential services to
adults with serious mental illness and those who have other behavioral health

and/or substance abuse issues.” See

http://www.copecommunityservices.org/services/behavioral-services/residential-

services/ (emphasis supplied).

47. Because the Property is within 2000 feet of a Treatment Facility, it
cannot be the location for a medical marijuana dispensary under Ordinances 10850,
11199, 11346, and 11612.

48. Accordingly, PDSD was required to deny the Applications, and must
revoke the Authorization Letters immediately. |

COUNT ONE
(Special Action)

49. Rashad incorporates the foregoing allegations as if fully set forth herein.

50. By this special action, Rashad seeks to challenge the above-described
actions of PDSD.

51. Rashad lacks any other plain, speedy, and adequate remedy at law to
address this dispute.

52. Authorization for the construction at the Property violates the set-back
requirements of Ordinance Nos. 10850, 11199, 11346, and 11612 relating to churches
and rehabilitation centers.

53. PDSD'’s refusal to deny the Application is arbitrary, capricious, and an
abuse of discretion.

COUNT TWO
(Declaratory Relief)
54. Rashad incorporates the foregoing allegations as if fully set forth herein.
55. An actual, justiciable controversy exists between Rashad and PDSD

7
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relating to PDSD’s authorization of a medical marijuana dispensary to be
constructed at the Property.

56. Pursuant to A.R.S. §§ 12-1831 to 12-1846 and A.R.S. §§ 12-3001 et seq.,
Rashad is entitled to a declaration that the construction of a medical marijuana
facility at the Property would be in violation of Ordinances 10850, 11199, 11346, and
11612.

WHEREFORE, Plaintiff Rashad asks the Court:

A. To stay the effect of any Authorization Letters issued by the PDSD and
enjoin, stay, and prohibit the construction of a medical marijuana dispensary at the
Property;

| B. For a judgment declaring that an Authorization Letters may not be
issued by the PDSD relating to the Property, or, if issued, a judgment revoking the
Authorization Letters;

C. For Plaintiff's attorney fees and costs in an amount not less than
$5,000.00 in the event of default, pursuant to Special Action Rules of Procedure 4(g)
and A.R.S. § 12-348; and

D. Such other and further relief deemed just and proper under the

circumstances.

DATED March 28, 2019.

MAY, POTENZA, BARAN & GILLESPIE, P.C.
By

Jesse R. Callahan
Grant L. Cartwright
Attorneys for Plaintiff
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VERIFICATION

I am a principal of the Plaintiff in the above action and I verify under penalty
of perjury that the foregoing factual matters are true and correct to the best of my
knowledge, information, and belief, except as to those matters stated on information
or belief, and as to those matters, I believe them to be true.

Dated March __, 2019.

Rashad J. Stocker
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ATTORMEY AT LAW

IFebruary 23. 2018

VIA EMAIL TRANSMISSIONAND REGULAR U.S. MAIL
Steve Shields

Carolyn Laurie

City of Tucson

Planning & Development Services

201 N. Stone Avenue

Tucson, Arizona 85701

steveshields ¢ tesoniz. oy

Carolyn.lauric o tuesoniz.eos

RE:  Medical Marijuana Authorization Letter
1525 N. Park Avenue
darcel D No. 123-150-70A & 123-15-0720
CHAA: 108 Zoning: C-2 Activity #: T17SA0033 and TI8SAO0085

Dear Mr. Shicelds and Ms. Lauric:

We understand that. based on the representations made by David Basila and Total
Accountability Patient Care. Inc. (the “Applicant™). the City found that the above-
referenced site (“Site™) is in general compliance with Ordinance Nos. 10850, 11 199, and
11346 and is subject to the conditions of approval for usc as a medical marijuana
dispensary. Unfortunately, the materials provided to the City by the Applicant omitted
that a church (a place of worship) appears (o be located within 1.000 feet of the Site.
which could prohibit use of the Site as a medical marijuana dispensary.

As set Tarth in the City’s file. on or about January 16, 2017, the Applicant
represented in correspandence to the City that its due diligence included having “driven
the surroundings, checked Google maps. Pima County GIS maps™ and the only churches
nearby. as alleged by the Applicant. were the First Christian School and Siloam Freewill
Church. This representation by the Applicant appears to us to have been inaccurate,
because the Drikung Dzogchen Center of Arizona is located at 1038 L. Lester St.
Tucson, AZ 83719 (the ~“Buddhist Church™). The designation of the Buddhist Church as
a place of worship is conlirmed by Google Maps (enclosed herewith for vour
convenience). We believe this Buddhist Church has been regularly convening religious
worship since 2014



Steve Shields
Carolyn Laurie
February 23, 2018
Page 2

There is no distinction between Judeo-Christian churches and Buddhist churches,
or large churches and small churches. The Buddhist Church conducts regularly convened
religious worship and schooling at its location, as confirmed on its social media pages.
By reason of its design and other architectural features, the Buddhist Church appears to
meet the requirements under the Tucson zoning code to qualify as a church. We are
surprised that the Applicant missed this church, especially given its search of Google

Maps.

To date, we believe that Arizona Department of Health Services has not issued an
Approval to Operate for this Site. We ask that the City further investigate the existence
of the Buddhist Church in relation to this Site as soon as is practicable, especially before
any renewal of the expired letter is issued.

If you have any questions regarding the foregoing, please contact me.
Sincerely,

MAY, POTENZA, BARAN & GILLESPIE, P.C.
P

//7/1/ /%'; {’i::’ A \.../

Jesse R. Callahan (,
JRC/el

Enclosures













¢ ey

. i
=
. =
£ e
]
(=4
R

CRTTR R (IR e ) ¥ i H . 1
PLAl 3 : o
oicydeppy {53
i
WANSIIN ) of | o
LaInv SI90n8
[ZREL S
SSDUISNY S WepD "w
R HERURR R ! SlOL6Z8 (028) T

Bio uizpSnoy) e

OLL88 Zv 'U0SINY 1S 1MEDT 3 BECL §

IO
MG HNOANOLONZE AN

Jeuntom Ava

EER3 ]







MaAY

POTENZA
BARAN &
GILLESPIE

201 N. Central Avenue

22™ Floor

JESSE R. CALLAHAN Phoenix, AZ 85004-0608
ATTORNEY AT LAW Main Number: 602-252-1900
Facsimile: 602-252-1114

jcatlahan@maypotenza.com

wiww.maypotenza.com

March 12,2018

VIA EMAIL TRANSMISSION AND HAND-DELIVERY
Steve Shiclds

Carolyn Laurie

City of Tucson

Planning & Development Services

201 N. Stone Avenue

Tucson, Arizona 85701

Steve.Shields ¢ tuesonaz.eoy

Carnly

e @ WUCSONaZ 2o

Re: Medical Marijuana Authorization Letter
1525 N. Park Avenue
Parcel 1D No. 123-150-70A & 123-15-0720
CHAA: 108 Zoning: C-2 Activity #: TT7SA0033 and T18SA00085

Dear Mr. Shields:

I respectfully disagree with your response dated March 8. 2018. [ believe the City’s
analysis ol the church identified in my prior correspondence is flawed.

In addition, and cqually important. T have since discovered that the proposed
dispensary site is also within 1,700 feet “from a licensed residential substance abuse
diagnostic and treatment facility”™ and “drug or alcohol rehabilitation facility™ operated by
COPE Community Services. Inc.

Each of these issues independently disqualilies the proposed dispensary site under
Tucson law, as discussed more thoroughly below.

L. The Drikung Dzogchen Center of Arizona is a Church.

The City failed to review the church in question under the correct ordinance. The
property al 1038 E. Lester hosts The Drikung Dzogcehen Center of Arizona. which is in fact



Steve Shields
Carolyn Laurie
March 12,2018
Page 2

a church under Ordinance 10850, the appropriate regulating ordinance of concem in this
matter (the “Ordinance™). The Ordinance intentionally defines a church independently and
apart from the zoning codes cited by the City in its March 8" letter.

To be clear, the Ordinance defines a “church” as “a building which is erected or
converted for use as a church, where services are regularly convened which is used
primarily for religious worship and schooling and which a reasonable persan would
conclude is a church by reason of design, signs or other architectural features” (emphasis
added). Thus, the fact that the property originated as residential is irrelevant, because it
has been converted to religious use.

There is no reference to compliance with any other section of the Unified
Development Code (“UDC”) in the governing Ordinance. Nor is there any requirement
for a church to have a Certificate of Oceupancy (*Cof0O") under the Ordinance. The City’s
requirement that there be a “recognized legal use” of the property in the form of a CofO
and/or be compliant with the UDC is entirely incorrect. The Ordinance does not require or
reference any conformiity with the remainder of the UDC or require a CofO to qualify as a
church in establishing setbacks for dispensaries. Indeed, the manner in which the
Ordinance defines a church would be superfluous if the only type of property to qualify as
a church are those properties with CofOs. If the Ordinance meant a church only existed if
it obtained a CofO, it would incorporate by reference the requirement of a CofO. The
Ordinance does not so define a church for the purpose of a setback, instead referring to a
demonstrable use and the reasonable belief of a person without reference, requirement, or
regard to a formal CofO.

Indeed, the City previously confirmed that property qualifies as a church regardless
of CofO status. As set forth in the enclosed correspondence, the City required proof of the
1,000 feet setback from the “church property™ located at 1212 N. Sahuara Ave. That church
property is zoned residential and no CofO is listed on the City’s website for use of that
church property as a church,

Moreover, the commercial requirements of the UDC and the definitions of a church
established in the Ordinance are severable. This is easily demonstrated by the simple fact
that an entity that qualified for commercial religious use under the sections of the UCD
cited in your letter, but that did not possess religious architecture, features, or symbols,
would conceivably not be a “church” under the Ordinance, which requires these elements
in its definition of establishing a setback distance for dispensaries, to wit “... and which a
reasonable person would conclude is a church by reason of design, signs or other

architectural features” (emphasis added).

Applying the relevant criteria, The Drikung Dzogchen Center of Arizona located at
1038 E. Lester Street clearly meets the definition of “church” under the Ordinance
provisions that establish setbacks. The property is used primarily for religious worship,
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convening regularly with religious patrons who frequent the facility for religious worship,
as evidenced by the following websites:

http://www.lhorigdzin.org/arizona.huml

htip://www.lhorigdzin.ore/uploads/8/9/0/2/89023 758/drikunedzogehencen
terazbrochure.pdf
http:/metwork.awaminstitute.ore/drikung-dzo

ichen-az.hitiml

https://www.facebook.com/y/DrikunuDzogchenCenterofArizona/about/?

ref=page_internal

I included photos of the exterior of the church property in my original correspondence,
which showed religious symbols, designs, and other features that are prominent indicia of
a church.

The Ordinance requires that “a reasonable person” would conclude that the property
is a church based on its architecture, features, and symbols. A reasonable person of the
Buddhist faith looking at the architecture and symbols of The Drikung Dzogchen Center
of Arizona would certainly recognize it as a place of worship. A non-Buddhist reasonable
person would concur, because the appearance of the property and the above-cited webpages
and photos demonstrate that The Drikung Dzogchen Center of Arizona is a religious center,
independent of the religious affiliation, if any, of the “reasonable person.” Although the
religious signs and features in question are Buddhist, not Judeo-Christian, the City is
constitutionally required to analyze the “reasonable person™ test in a neutral, equal, and
non-discriminatory manner.

Interestingly, the Applicant in question acknowledged Google Maps as a legitimate
basis for determining whether a property is a place of worship, (not merely checking for
CofOs), by performing its due diligence using Google Maps and incorrectly attesting to
PDSD that no places of worship were located within 1,000 feet. As shown in my prior
letter, Google Maps clearly identifies the property at 1038 E. Lester as a “Place of
Worship.” Thus, by its own methodology, the Applicant fails to meet its burden of proof
that a property identified asa church under the specific language of the Ordinance does not
disqualify its petition to locate a dispensary on Park Ave.

IL. COPE Community Services, Inc. Operates a Licensed Residential
Substance Abuse Diagnostic and Treatment facility or Other Licensed
Drug or Rehabilitation facility Within 1,675 Feet.

The Ordinance further requires that a *medical marijuana dispensary shall be
setback... a minimum of 2,000 feet from a licensed residential substance abuse diagnostic
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and treatment facility or other licensed drug or rehabilitation facility.” Such facilities are
hereinafter referred to as “Treatment Facilities.”

According to the City of Tucson Fact Sheet conceming medical marijuana
dispensaries, “[i]t is the responsibility of the applicant to research the uses on the
surrounding properties and accurately identify the distances and separations as required.
Failure to accurately document surrounding uses may result in the revocation of any zoning
compliance. The applicant shall provide information explaining what methods were used
to identify the surrounding uses and distances.”

Unfortunately, the Applicant in this case appears to have failed to properly search
the surrounding uses for Treatment Facilities. A basic search with the Arizona Department
of Health Services (“*AZDHS") confirms that COPE Community Services, Inc. (“COPE")
operates a Treatment Facility at 535 E. Drachman, Tucson, AZ 85705, which is
approximately 1,675 feet from the proposed dispensary site. The Applicant’s application
does not reference the requisite search of AZDHS records, inaccurately stating that the
closest Treatment Facility is over 3,000 feet away.

It is indisputable that COPE’s Treatment Facility “was found to be in compliance
with all applicable Articles in the Arizona Administrative Code Title 9, Chapter 10,” as set
forth in the enclosed licensure documentation from the AZDHS. We have also enclosed
a copy of the license for COPE’s Behavioral Health Residential Facility. As set forth
therein, behavioral health services include providing “services for persons who are at risk
of having psychiatric disorders, harmful involvement with alcohol or other drugs, or other
addictions or who have behavioral health needs” (emphasis added). COPE has operated
its Treatment Facility at this location since 1997. We have performed due diligence on
COPE’s Drachman location to confirm that the Treatment Facility is licensed to provide
substance abuse treatment. The Applicant bears the burden to demonstrate that COPE’s
Drachman location is not a Treatment Facility. Under the circumstances, the Applicant
will not be able to do so.

Importantly, the AZDHS specifically licensed COPE's Drachman Treatment
Facility. COPE even states on its website the following: “COPE provides residential
services to adults with serious mental illness and those who have other behavioral health
and/or substance abuse issues.”

hitp://www.copecommuni lyservices.ora/services/behavioral-services/residential-services/

As set forth supra, it was not the City’s responsibility to verify the information
provided by the Applicant. Rather, it was entirely the Applicant’s burden to ensure
accurate information was provided to the City. Although the Applicant failed to inform
the City of this Treatment Facility, its existence precludes a medical marijuana dispensary
at the proposed dispensary location, and the City is left with no choice but to decline the
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application to renew the zoning approval and/or revoke the prior letter of permission. At
this stage, the AZDHS has not issued an approval to operate the subject dispensary, and
the information provided by the Applicant upon which the City relied appears to have been
woefully inaccurate,

Accordingly, I respectfully ask you to consider the foregoing points and decline to
renew the letter of permission for the proposed dispensary site identified above and/or
revoke the prior letter of permission. If you have any questions, please contact me.

Sincerely,
MAYWZA. Wﬁm, P.C.
Jesse R. Callahan

CC:

Piroshchka Glinskey, City Attorney’s Office,
Piroshchka.Glinskeviaiucsonaz.aov

Mike Rankin, City Attorney’s Office,
mike.rankinf@tucsonaz.gov

JRC/el
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Residential Services

COPE provides residential services to adults with serious mental iliness and those who have other
behavioral health and/or substance abuse issues. Services are provided in community facilities that
provide individualized care and may include the following:

Supervision 24 hours a day, 7 days a week

Counseling for behavioral health issues

Medication supervision (providing storage, reminders, and observation of clients taking
medications)

Instructions in daily living skills (hygiene, budgeting, cooking, shopping, resources, etc.)
Social and recreational activities

Establishing positive daily routines

Transportation to appointments for medical, financial, and legal needs

hltp:lh.vww.copewmmunltyservlces.orglservlceslbehavioral—sarviceslresidenﬁal-servicesl
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For more information about residential services, please call COPE's Intake Department at
520.205.4732.

For additional information on COPE's Behavioral Health Services click here.

Medical & Health News

COPE Community Services, Inc.

82 S. Stone Avenue

Tucson, AZ 85701

Phone: (520)792-3293

Fax: (520)792-4336
communications@copecommunityservices.org

[’ Donate to COPE J

¢ Home o News & Events

e About COPE e Resources

e Services e Contact Us

= Careers  Privacy Policy,

o Patients & e Nondiscrimination
Members & Accessibility.

© COPE Community Services, Inc. | All Rights Reserved

hitp:/fwww.copecommunityservices.org/services/behaviaral-services/residantial-services/
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H. Quality Records Management

Description

The organization has systems and procedures that provide for the ongoing monitodng of the
quality, appropriateness, and utilization of the services provided. This is lacgely accomplished
through a systematic review of the records of the persons served. The review assists the organization
in improving the quality of services provided to each person served.

Key Areas Addressed

® Quarterly professional review

B Review current and closed records
m Items addressed in quartesly review

@ Use of information to improve quality of services

H.4.e.
< H.4.h.(1)

Recommendations

H.4.h.(2)

The records review process should also address whether the actual sexvices were related to the goals
and objectives in the person’s plan and a mansition plan and/or discharge summary was completed,
when applicable.

SECTION 3. BEHAVIORAL HEALTH CORE PROGRAM
STANDARDS -

Description

The standards in this section addzess the unique characterstics of each type of core program area.
Behavioral health programs are organized and designed to provide sexvices for persons who have or
who are at sisk of having psychiatric disorders, harmful invelvement with alcohol or other drugs, or
other addictions or who have other behavioral health needs. Through a team approach, and with the
active and ongoing participation of the persons served, the overall goal of each program isto
improve the quality of life and the fanctional abilities of the persons served. Each program selected
for accreditation demonsizates cultural competency and relevance. Family members and significant
others ace involved in the programs of the persons served as appropriate and to the extent possible.

RECEIVED
Tucson Office

JUL 162017
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ARIZONA DEPARTMENT Statement of Deficiencies
OF HEALTH SERVICES Survey Date - 7/5/2017

LICENSING

COPE COMMUNITY SERVICES, INC
535 EAST DRACHMAN

TUCSON, AZ 85705

(520) 792-3293 License: BH 1459

Facility [D:  BH1489

Based on Commission on Accreditalion of Rehabilitation Facilities report for this behavioral health residential, submitted to the
Department of Health Services, Cope Community Services, Ocolillo Residential, was found to be in compliance with all
applicable Articles in the Arizona Administrative Code Title 9, Chapter 10 on July 5, 2017 for the licensure year September 1,

2016 through August 31, 2017. No on-sile inspeclion was conducted.

Ann Pearson, RN, BSN, MS Date:
State Licensing Surveyor

3/10/2018 8:19:03 PM Page 1 of 1
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PLANNING AND
DEVELOPMENT
SERVICES
DEPARTMENT

ZONING
ADMINISTRATION
DIVISION

T2z/200p

Samuel Capin

ALFA Delta Foundation
2050 N, Smokey Lane
Nogales AZ 85621

Subject:  Medical Marijuana Authorization Letter
5751 E. Speedway Blvd
Parcel ID No. 121-06-4070
CHAA: 109 Zoning: C-2 Activity # T16SA00313

Dear Mr. Capin:

Planning and Development Services Department (PDSD) has reviewed the materials provided
with the application for a proposed Medical Marijuana Dispensary Location at 5751 E.
Speedway Blvd as regulated by City of Tucson Ordinance No. 10850, 11199, and 11346, Based
on the information you have provided the subject site is in general compliance with Ordinance
No. 10850, 11199, and 11346, subject to the following condition:

» A survey showing that the proposed dispensary location meets the required 1000’
setback to the church properties located at 5901 E. 2™ Street and 1212 N. Sahuara
Avenue. This survey shall be done by a registered land surveyor.

This letter will provide authorization for proceeding with all required permits necessary to
comply with City regulations and will vest the subject site as a Medical Marijuana Dispensary
Location for City of Tucson purposes for one (1) year from the date of this letter. The subject
site will be considered to be fully vested upon issuance of an Arizona Department of Health
Services (ADHS) Certification and issuance of applicable City of Tucson building permits.

Zoning compliance is specifically contingent upon ADHS approval of your application. The
City of Tucson is aware of other applications for zoning approval within the subject CHAA,
Prior approval of any Medical Marijuana dispensary(ies), by ADHS, whose location would be
within 2000 feet of your proposed dispensary, or which would result in no further approval of
dispensaries within the CHAA, pursuant to ADHS regulations, would render this approval null
and void,

NOTICE: The information provided herein is solely related to compliance with the City of
Tucson land use regulations. Nothing herein is intended to express any opinion regarding
compliance with federal or state laws or any lawful, applicable health regulations, including
those promulgated by the Arizona Department of Health Services and any other authorized

agency.

Sincerely,

rolyn Lauri
Principal Planner
City of Tucson - Planning and Development Services Department

C: Piroschka Glinsky, City Attomey’s Office

PUBLIC WORKS BUILDING « 201 N. STONE . P.O. BOX 27210 - TUCSON. AZ 85726-7210
Telephone: (520) 791-5550 Website: www.ci.tueson.az.us/dsd

Email: DSD_zoning administralion@tucsonaz.gov.




Dzsert View Church of God

Drikung Dzogehen Center OF Arizona

Y4t Calvary Missiorzry Baptist

Banai Information Center

LR

Czntio Familiar Getszmani

Rob's Hideaway

<t

13

fesizsi

@

g
vl i
WLNERL




